The Disabled Person’s Legal Protection Act

Problem:
Disabled individuals, who are unable to speak for themselves, can become the subject of a court order affecting their death. In cases where courts have ordered the death of convicted capital felons, felons have greater Constitutional due process protections than innocent disabled persons because, at a minimum, those felons have the right to independent counsel and effective legal representation.

The explicit recognition of due process to challenge the constitutionality of a state court conviction or decision does not exist for disabled individuals who are the subject of a court order to remove nutrition and hydration and where no written advanced medical directive is in effect. 

Due process appeals are common and necessary for death row inmates.  But their availability for disabled people, whose life is in just as much jeopardy as death row inmates, is not explicitly recognized and leaves disabled persons at the mercy of the courts instead of defended by the Constitution.  
Background:
This is currently the case of Terri Schiavo.  Her case involves a dispute between her parents - who insists that Terri wants to live, and her husband - who is determined to end her life.  Despite the courts pronouncement that she is in a persistent vegetative state, evidence exists to the contrary.

While both Terri’s parents and husband have been afforded counsel, Terri has never been afforded independent counsel – in a matter that will result in her life or death. Terri has had no voice of her own in these legal proceedings - something so fundamental to every adult American; even convicted murderers. 

Solution:
Terri Schiavo, and others similarly disabled people, should be afforded the same Constitutional protection of due process as death row inmates, whose lives hang in the balance in judicial proceedings. Because in cases like these, mistakes are not subject to correction, Terri and people similarly situated must have access to de novo review of their case and representation.

The Disabled Person’s Legal Protection Act explicitly recognizes in federal law the due process protection of habeas corpus appeals for disabled individuals who are the subject of a court order to affect their death by removal of nutrition, hydration or medical treatment.  It does not apply to circumstances where an advance medical directive is in effect.  The Act simply provides a final avenue of review of the case to insure that a disabled person’s Constitutional rights of due process are maintained and that justice is done.  

Contact Paul Webster with the office of Representative Dave Weldon at 225-3671 for additional information.  
