July 29, 2005

The Honorable J. Dennis Hastert, Speaker
The Honorable Tom DeLay, Majority Leader

H-232, U.S. Capitol



H-107, U.S. Capitol


Washington, D.C.  20515


Washington, D.C.  20515

Dear Speaker Hastert and Majority Leader DeLay,

We have serious concerns about the long-term implications S. 147 and H.R. 309, the Hawaiian Government Reorganization Act, would have on our Constitution and on our nation’s hopes for a color-blind society.  We ask that you carefully consider the implications S. 147 and H.R. 309 might have on our Constitution and on our commitment to equal protection under the laws.  These bills would authorize the creation of a race-based government for Native Hawaiians living throughout the United States.  The result will be that different laws could be applied to people of differing races in the same communities.  That result would be contrary to fundamental American values, and would set a dangerous precedent for our nation.  

Our concerns are several.

 

First, we have grave concerns about whether the Constitution even allows Congress to create a wholly separate sovereign race-based government exempt from the protections our Constitution affords.  The words of the Constitution that give Congress the power to recognize tribes clearly do not extend to the arbitrary designation of a group of people as an Indian tribe.  According to the Constitution, Supreme Court precedent and federal law, only groups of people who have long operated as an Indian tribe, live as a separate and distinct community based on their geography and culture and have a preexisting political structure can recognized as a tribe.  Native Hawaiians do not meet these criteria.  The Hawaiian Government Reorganization Act would likely be struck down by the U.S. Supreme Court on the basis of the Rice v. Cayetano decision in 2000.  As Justice Kennedy noted in his opinion in Rice, the equal protection principle enshrined in the Constitution is now the shared “heritage of all the citizens of Hawaii.”  We believe that fact ought to be the lens through which we weigh any legislation dealing with the people of Hawaii.  

Second, these bills raise practical questions that simply have not been addressed.  For example, would a race-based government in Hawaii have the power to disrupt our nation’s military operations there?  Will gambling expand in Hawaii, given this legislation’s vague language?  Would the new race-based government have new rights to file lawsuits against the federal government under “breach of trust” theories?  Will Native American appropriations be depleted when the 400,000 Native Hawaiians across the nation seek to participate in the same programs?  How could Hawaii function if people living in the same neighborhood are subject to different laws, regulations, and taxes?  

Consider for example, two small businesses in Hawaii competing against one another.  One is owned by a Native Hawaiian, and the other is owned by one who is not.  The former will be exempt from state taxes, state business regulations, and zoning and environmental laws, and the latter will not.   These problems and many other questions deserve answers.

Third, our historical commitments do not support a special government for Native Hawaiians.  When Hawaii became a state in 1959, there was broad congressional consensus and assurances given by the State of Hawaii that Native Hawaiians would not seek to be treated as a separate racial group and transformed into an "Indian tribe".  There has never been a government in Hawaii for Native Hawaiians alone since Kamehameha established the Kingdom in 1810.  Today, in the great success of the Hawaiian melting pot, 240,000 Native Hawaiians and other citizens live in harmony as a model for other racially diverse communities-with all accorded the protections of the United States Constitution.  The Hawaiian Government Reorganization Act takes certain Hawaiians out of this melting pot and creates divisions between Hawaiians based on race.

 

For these reasons, we respectfully urge you to not schedule the Hawaiian Government Reorganization Act, or any similar legislation, for consideration.  

 
Sincerely,

Representative Steve King

Representative Dana Rohrabacher

Representative Jeff Flake

Representative Louie Gohmert

Representative Gil Gutknecht

Representative Virgil H. Goode Jr.

Representative Ernest J. Istook Jr.

Representative Lynn A. Westmoreland

Representative Mike Pence

Representative Jeb Hensarling

Representative Dave Weldon

Representative Chris Chocola

Representative Thomas G. Tancredo

Representative Ron Paul

Representative John Kline

Representative John J. Duncan Jr.

Representative Zach Wamp

Representative Todd W. Akin

Representative Charlie Norwood

Representative Wally Herger

Representative Scott Garrett

cc: 
The Honorable Roy Blunt, Majority Whip
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