History and the law fully support approving 

H. Con. Res. 239!

November 15, 2001

Dear Colleague,

I wanted to share with you a letter that I received from the American Center for Law and Justice regarding H. Con. Res. 239.  I hope that you will take a moment to read their findings and support H. Con. Res. 239 when it comes to the floor for a vote later today.

Sincerely,

/s

Walter B. Jones

Member of Congress

Dear Representative Jones,

The American Center for Law and Justice (ACLJ) fully supports HCR 239, a non-binding expression of encouragement for all public schools to allow a voluntary moment of quiet reflection or prayer by students to help sustain the Nation during this time of struggle against the forces of international terrorism. HCR 239 does not mandate or proscribe a specific prayer or point of required quiet reflection. If  “a page of history is worth a volume of logic,” Committee for Public Education & Religious Liberty v. Nyquist, 413 U.S. 756, 777 n. 33 (1973), then the history of the United States is replete with support for such an expression by Congress.

Prayer and intercession has been an integral part of this Nation’s history. Throughout our history proclamations have been issued by a multitude of presidents for thanksgiving, repentance, prayer, and fasting. For example, Congress first proposed a joint resolution on September 24, 1789, which was intended to allow the people of the United States an opportunity to thank “Almighty God” for His many blessings on the American People. This proclamation was submitted to the President the very day after the Congress had voted to recommend to the states the final text of what was to become the First Amendment to the Constitution. Goals and ideals analogous to those of HCR 239 were first publicly enunciated by President Washington’s Proclamation for a National Day of Thanksgiving on October 3, 1789:

Whereas both Houses of Congress have, by their joint committee, requested me “to recommend to the people of the United States a day of public thanksgiving and prayer, to be observed by acknowledging with grateful hearts the many and signal favors of Almighty God, especially by affording them an opportunity peaceably to establish a form of government for their safety and happiness:

Now therefore, I do recommend and assign Thursday, the 26th day of November next, to be devoted by the people of these States to the service of that great and glorious Being who is the beneficent author of all good that was, that is, or that will be; that we may then all unite in rendering unto Him our sincere and humble thanks for His kind care and protection of this country previous to becoming a nation . . ..

1 Messages and Papers of the Presidents 56 (J. Richardson ed. 1897) (hereinafter “J. Richardson”). President John Adams’ Proclamation of March 2, 1799, just after ratification of the Establishment Clause, was equally unequivocal in calling for “a day of solemn humiliation, fasting, and prayer.” 1 J. Richardson at 275. John Adams issued at least two additional proclamations and James Madison issued at least four. See 1 J. Richardson at 284-286, 513, 532-533, 588, 560-561. President Lincoln also called for a Thanksgiving day as a “day of national humiliation, fasting, and prayer.” 6 J. Richardson at 164-165 (1897). Such presidential proclamations continue to this day. 

In this regard, the U.S. Supreme Court has steadfastly “declined to construe the Religion Clauses of the First Amendment with a literalness that would undermine the ultimate constitutional objective as illuminated by history.” Walz v. Tax Commission, 397 U.S. 664, 671 (1970). The historical objective since the inception of this country has been not only an accommodation of religious expression, but its active symbolic use by even the highest office in the land.

In this vein, in September 1774, the delegates of the first session of the Continental Congress resolved on the second day of proceedings to open the next day’s meeting with a prayer by an invited clergyman. 1 Journals of the Continental Congress 26 (1774). After a few selected appointments to the position of congressional chaplain, the Continental Congress decided that chaplains should be elected annually. 27 Journals of the Continental Congress 683 (1784).

When George Washington was inaugurated as our first President, he went, accompanied by both Houses of Congress, to St. Paul’s Chapel in New York City for a concluding divine service conducted by the First Episcopal Bishop of New York. See, A. Stokes & L. Pfeffer, Church and State in the United States 87 (rev. 1st ed. 1964). The decision to hold the service was the product of a joint resolution adopted by both Houses of Congress. Ibid. Similarly, the First Congress, which drafted and adopted the First Amendment, simultaneously retained chaplains to offer public prayers at the beginning of each legislative day. 1 Journal of the Senate, 1st Cong., 1st Sess. 10 (1789); 1 Journal of the House of Representatives, 1st Cong., 1st Sess. 11-12 (1789); Act of September 22, 1789, ch. 17, Section 4, 1 Stat. 71 (1789). These practices were found to be constitutional by the U.S. Supreme Court in Marsh v. Chambers, 463 U.S. 783 (1983). It is clear, therefore, from history and precedent that the activity proposed in HCR 239 has historically occurred in both the Executive and Legislative branches of our government, is constitutional, and provides a positive opportunity for all Americans to reflect on the blessings of this great Nation, and encourage unity during these difficult times of fighting a war against world terrorism.

The American Center for Law & Justice ("ACLJ") is a national, nonprofit legal and educational organization working to preserve, protect, and promote religious liberty through education and legal defense. The ACLJ is well known for successfully litigating constitutional cases before the U.S. Supreme Court and in federal and state courts across the country. See e.g., Schenck v. Pro-Choice Network of Western New York, 519 U.S. 955 (1997); Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263 (1993); Lamb's Chapel v. Center Moriches Union Free School District, 113 S.Ct. 2141 (1993); Westside Community Schools v. Mergens, 496 U.S. 226 (1989); and Board of Airport Commissioners v. Jews for Jesus, 482 U.S. 569 (1987).

History and the law fully support approving HCR 239, and the ACLJ hopes the 107th Congress will do likewise.

Very Truly Yours,

/s

Jay A Sekulow, Esq. 





Chief Counsel


&

/s

Colby M. May, Esq.

Director, Office of Government Affairs

American Center for Law and Justice--DC

