SUMMARY EXPLANATION OF THE BUSINESS ACTIVITY TAX SIMPLIFICATION ACT

Codification of the “Physical Presence Test” for Business Activity Taxes

The Business Activity Tax Simplification Act seeks to bring predictability to an unpredictable tax environment for businesses and States, so that these entities can make more informed and rational decisions.  To accomplish this, the bill would create a “bright line” test to determine when an out-of-State business would be obliged to pay taxes to a jurisdiction.

The bill would establish a PHYSICAL PRESENCE test, such that a State could only tax an out-of-state business if the out-of-state business has a physical presence in the taxing State.  A physical presence is basically defined as leasing or owning real or tangible property in the state or assigning one or more employees in the state for more than 21 days.  This physical presence test is not new – it basically codifies the majority view among the States that the Constitution requires a physical presence, as opposed to other, unclear standards, before a State can impose business activity taxes on an out-of-State business.

Expansion of Current Law Regarding Solicitation Activities

Public Law 86-272 currently provides that when an out-of-State business’ only contact with a State is the solicitation of orders for tangible personal property in that State (such as sending mail order catalogs into a taxing state), then the State may not tax the out-of-State company.

The Business Activity Tax Simplification Act amends Public Law 86-272 to change its application from merely the solicitation of orders for tangible personal property, to cover all products, tangible and intangible, as well as all types of services. This change is necessary to bring Public Law 86-272 up to speed with the economy of the 21st Century, which heavily involves intangible property and services.

