Pledge Protection Act of 2002, HR 5064 (Rep. Akin)

Opposing Arguments and Answers
Charge: This bill is an overreaction. The courts are already moving to fix this decision.

Answer: Although this decision rightly strikes most people is absurd, it did not come out of left field. There is significant support in the legal academy for it, and some Supreme Court cases can be read to imply a result like this. So another such ruling could come down ten years from now, when, perhaps, the consensus we now enjoy will no longer exist. If we are sure that the Pledge of Allegiance is constitutional, we should not allow the inferior courts to exceed constitutional limits and  declare it unconstitutional.

Charge: This bill is an overreaction because it threatens our freedoms / our Constitution.

Answer: The bill is a remedy for cases in which the federal courts are themselves threatening the Constitution and our freedoms.  Judicial review is a method of protecting our freedoms, but it can be abused if it is not checked.  This is a constitutional check on such abuse.  Furthermore, state courts and the Supreme Court will still maintain the power of judicial review. 

Charge: It is up to the courts to interpret the Constitution, and it is wrong to second-guess them even if they occasionally make mistakes.

Answer: Congressmen, like the President and judges, take an oath to uphold the Constitution—not to uphold a court’s possibly incorrect interpretation of the Constitution. That oath implies the possibility that in some cases when the Constitution conflicts with a court ruling, a conscientious congressman must work against that ruling precisely to vindicate the Constitution. This is one of those cases.

Charge:  We are restricting the courts’ power of judicial review, and this represents an affront to the idea of an independent judiciary:

Answer:  We are only limiting the power of the federal courts to review such cases; state courts and the supreme court still maintain their power of judicial review.  Also, the federal courts would continue to be able to exercise a wide range of judicial review, subject to this one tiny restriction.  Congress would not be dictating the courts’ decision on any issue entrusted to their judgment—any such decision would be independent and uncoerced—but merely taking the Pledge of Allegiance out of their purview.

Charge:  This bill will set a bad precedent, encouraging Congress to overturn sound judicial decisions in the future, if it dislikes those decisions. 

Answer: Any constitutional power can be abused. That applies to the constitutional power of judicial review; it applies also to the Congress’s constitutional power to limit abuses of judicial review by limiting the courts’ jurisdiction. But the possibility of abuse is no reason to deny a branch of government one of its constitutional powers. It is a reason to use that power sparingly, responsibly, and following careful reflection. We can be confident that the power to limit the courts’ jurisdiction would be used rarely. Historically, it has been used rarely. As a practical matter, Congress would have the majority support to pull jurisdiction only in the most egregious cases (like this one). This bill may deter courts from making frivolous rulings, and thus need to be used rarely.

Charge:  There is no precedent for this legislation.  It cannot be done.

Answer:  Although rarely used, the courts have repeatedly acknowledged the power of congress to limit and otherwise legislate the jurisdiction of inferior federal Courts, including Turner v. Bank of North America (1799),
 Cary v. Curtis (1845),
 Sheldon v. Sill (1850),
 Yakus v. United States (1944)

the Voting Rights Act of 1965
. 

� 4 U.S. (4 Dall.) 8 (1799) Counsel for the bank argued that the grant of judicial power by the Constitution was a direct grant of jurisdiction, provoking from Chief Justice Ellsworth a considered doubt and from Justice Chase a firm rejection. "The notion has frequently been entertained, that the federal courts derive their judicial power immediately from the constitution: but the political truth is, that the disposal of the judicial power (except in a few specified instances) belongs to Congress. If Congress has given the power to this Court, we possess it, not otherwise: and if Congress has not given the power to us, or to any other Court, it still remains at the legislative disposal. Besides, Congress is not bound, and it would, perhaps, be inexpedient, to enlarge the jurisdiction of the federal courts, to every subject, in every form, which the constitution might warrant." Applying § 11, the Court held that the circuit court had lacked jurisdiction. 





� 44 U.S. (3 How.) 236 (1845) A statute making final the decision of the Secretary of the Treasury in certain tax disputes was challenged as an unconstitutional deprivation of the judicial power of the courts. The Court decided otherwise. "[T]he judicial power of the United States, although it has its origin in the Constitution, is (except in enumerated instances applicable exclusively to this court), dependent for its distribution and organization, and for the modes of its exercise, entirely upon the action of Congress, who possess the sole power of creating tribunals (inferior to the Supreme Court), for the exercise of the judicial power, and of investing them with jurisdiction either limited, concurrent, or exclusive, and of withholding jurisdiction from them in the exact degrees and character which to Congress may seem proper for the public good." 





� 49 U.S. (8 How.) 441 (1850) A case in which diversity of citizenship had been created by assignment of a negotiable instrument. It was argued that inasmuch as the right of a citizen of any State to sue citizens of another flowed directly from Article III, Congress could not restrict that right. Unanimously, the Court rejected these contentions and held that because the Constitution did not create inferior federal courts but rather authorized Congress to create them, Congress was also empowered to define their jurisdiction and to withhold jurisdiction of any of the enumerated cases and controversies in Article III. The case and the principle has been cited and reaffirmed numerous times, (E.g. , Kline v. Burke Construction Co. , 260 U.S. 226, 233-234 (1922) ; Ladew v. Tennessee Copper Co. , 218 U.S. 357, 358 (1910) ; Venner v. Great Northern R. Co. , 209 U.S. 24, 35 (1908) ; Kentucky v. Powers , 201 U.S. 1, 24 (1906) ; Stevenson v. Fain , 195 U.S. 165, 167 (1904) ; Plaquemines Tropical Fruit Co. v. Henderson , 170 U.S. 511, 513-521 (1898) ; The Mayor v. Cooper , 73 U.S. (6 Wall.) 247, 251-252 (1868)) and has been quite recently applied. See footnote #5





� 321 U.S. 414 (1944) The Court upheld the provision of the Act which conferred exclusive jurisdiction on the special court to hear challenges to any order or regulation and foreclosed a plea of invalidity of any such regulation or order as a defense to a criminal proceeding under the Act in the regular district courts. 





� By the Voting Rights Act of 1965, Congress required covered States that wished to be relieved of coverage to bring actions to this effect in the District Court of the District of Columbia. In South Carolina v. Katzenbach , 383 U.S. 301, 331 (1966) , Chief Justice Warren for the Court said: "Despite South Carolina's argument to the contrary, Congress might appropriately limit litigation under this provision to a single court in the District of Columbia, pursuant to its constitutional power under Art. III, § 1, to `ordain and establish' inferior federal tribunals." See also Palmore v. United States , 411 U.S. 389, 400-402 (1973) ; Swain v. Pressley , 430 U.S. 372 (1977) . And see Taylor v. St. Vincent's Hosp. , 369 F. Supp. 948 (D. Mont. 1973) , affd. , 523 F.2d 75 (9th Cir.), cert. denied , 424 U.S. 948 (1976). 








