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What would it do?: HR 5064 would remove the issue of the pledge’s constitutionality from the jurisdiction of federal district and appeals courts.  (The state courts and the Supreme Court would maintain their jurisdiction over such cases.)

· Merits of the bill

1) Practical legislative tool; the most surgical of all possible remedies.

· Pass a statute attempting to undo the effects of the decision. But the courts will likely just overturn the new statute.

· Constitutional amendment. An enormously difficult route, and if it is the only one then the check on the courts is very weak. And one wouldn't want to clutter the Constitution with clarifications every time the courts misread it.

· Impeach judges.  While this is a perfectly acceptable response to judges who regularly exceed their constitutional powers, this solution may teach the wrong lesson — that the problem is a few bad apples, not a structural imbalance of power.

2) Reinforces legislative authority to check the courts in defense of the constitution.  

The effort to pass a bill would be educational even if it failed to pass, since it would challenge prevailing misconceptions about the proper division of interpretive power over the Constitution.  Congressman take the same oath to defend the Constitution that judges do, they have a responsibility to act in its defense.

3) We should defend the core principles of the founding, and preserve our historic understanding of the proper relationship between church and state.  President Bush affirmed this understanding in his response to the Ninth Circuit’s ruling, “Declaration of God in the Pledge of Allegiance doesn't violate rights. As a matter of fact, it's a confirmation of the fact that we received our rights from God, as proclaimed in our Declaration of Independence.”

4) We want to make clear that Congress is willing to assume its constitutional responsibilities.  A bill limiting their jurisdiction would send a clear message that the legislature has the political will to rein them in when they overstep their constitutional limits.

5) Highlights the need for Bush’s judicial picks.  Democrats should not be let of the hook by voting for a resolution that says that they think the Ninth Circuit’s decision was incorrectly decided.  They routinely support judges that would make such decisions, and block judges that would overturn them.  A recorded vote on this issue could be very helpful for Republicans.

· Constitutional Authority:  Congress can use its power to limit the jurisdiction of the federal courts with respect to the Pledge of Allegiance. The power of Congress to limit the jurisdiction of the lower federal courts is implied in Article III of the Constitution: which states “The judicial Power of the United States shall be vested in one Supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.”  As interpreted by the Supreme Court time and again, this Congressional power to create lower federal courts implies the power to define its jurisdiction. As Justice Scalia remarked in Webster v Doe (1988), 

“We long ago held that the power not to create any lower federal courts at all includes the power to invest them with less than all of the judicial power.

"The Constitution has defined the limits of the judicial power of the United States, but has not prescribed how much of it shall be exercised by the Circuit Court; consequently, the statute which does prescribe the limits of their jurisdiction, cannot be in conflict with the Constitution, unless it confers powers not enumerated therein." Sheldon v. Sill, 49 U.S. 441, 8 HOW 441, 449, 12 L. Ed. 1147 (1850).
· Requirements for Enactment:  A simple majority of Congress and a presidential signature can enact the bill, in contrast to a constitutional amendment. Such a bill would be more effective than a statute, since it would directly address the structural imbalance of power that currently exists. 

Please contact April Foster at 5-2561 if you have any questions or would like to co-sponsor.

